§ 35.3505 Definitions.

The following definitions apply to terms used in this subpart:

Act. The Safe Drinking Water Act (Public Law 93-523), as amended in 1996 (Public Law 104-
182). 42 U.S.C. 300f et segq.

Administrator. The Administrator of the EPA or an authorized representative.

Allotment. Amount available to a State from funds appropriated by Congress to carry out section
1452 of the Act.

Automated Clearing House (ACH). A Federal payment mechanism that transfers cash to
recipients of Federal assistance using electronic transfers from the Treasury through the Federal
Reserve System.

Binding commitment. A legal obligation by the State to an assistance recipient that defines the
terms for assistance from the Fund.

Capitalization grant. An award by EPA of funds to a State for purposes of capitalizing that
State's Fund and for other purposes authorized in section 1452 of the Act.

Cash draw. The transfer of cash from the Treasury through the ACH to the DWSRF program.
Upon a State's request for a cash draw, the Treasury will transfer funds to the DWSRF program
account established in the State's bank.

Community at high risk from fire or wildfire. A community located in an area with a high risk for
fire or wildfire, in the built or natural environment, as evidenced by a State wildfire map or a
geospatial map generated pursuant to section 210(a) of the Wildfire Suppression Funding and
Forest Management Activities Act (16 U.S.C. 6501 note; division O of Public Law 115-141).

CWSRF program. Each State's clean water state revolving fund program authorized under Title
VI of the Clean Water Act, as amended, 33 U.S.C. 1381-1387.

Disadvantaged community. The entire service area of a public water system that meets
affordability criteria established by the State after public review and comment.

Disbursement. The transfer of cash from the DWSRF program account established in the State's
bank to an assistance recipient.

DWSRF program. Each State's drinking water state revolving fund program authorized under
section 1452 of the Act, as amended, 42 U.S.C. 300j-12. This term includes the Fund and set-
asides.

Fund. A revolving account into which a State deposits DWSRF program funds (e.g.,
capitalization grants, State match, repayments, net bond proceeds, interest earnings, etc.) for the
purposes of providing loans and other types of assistance for drinking water infrastructure
projects.

Intended Use Plan (IUP). A document prepared annually by a State, after public review and
comment, which identifies intended uses of all DWSRF program funds and describes how those
uses support the overall goals of the DWSRF program.
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Net bond proceeds. The funds raised from the sale of the bonds minus issuance costs (e.g., the
underwriting discount, underwriter's legal counsel fees, bond counsel fee, and other costs
incidental to the bond issuance).

Payment. An action taken by EPA to increase the amount of funds available for cash draw
through the ACH. A payment is not a transfer of cash to the State, but an authorization by EPA to
make capitalization grant funds available for transfer to a State after the State submits a cash
draw request.

Public water system. A system as defined in 40 CFR 141.2. A public water system is either a
“community water system” or a “noncommunity water system” as defined in 40 CFR 141.2.

Regional Administrator (RA). The Administrator of the appropriate Regional Office of the EPA
or an authorized representative of the Regional Administrator.

Rural and Rural Area. The same meaning given to those terms in subparagraph (A) of section
343(a)(13) of the Consolidated Farm and Rural Development Act (7 U.S.C. 1991(a)(13)), subject
to subparagraphs (H) and (I) of that section.

Set-asides. State and local activities identified in sections 1452(g)(2) and (k) of the Act for which
a portion of a capitalization grant may be used.

Small system. A public water system that regularly serves 10,000 or fewer persons.

State. Each of the 50 States and the Commonwealth of Puerto Rico, which receive capitalization
grants and are authorized to establish a Fund under section 1452 of the Act.

Water infrastructure for fire suppression. Improvements to a public water system for purposes
that will facilitate compliance with section 1412 of the Safe Drinking Water Act (42 U.S.C.
300g—1) or otherwise further the public health protection objectives of that Act (42 U.S.C. 300f
et seq.) and that aid in fire suppression for the protection of public health, safety, and property
from wildfire.

§ 35.3520 Systems, projects, and project-related costs eligible for
assistance from the Fund.

(a) Eligible systems. Assistance from the Fund may only be provided to:

(1) Privately-owned and publicly-owned community water systems and non-profit
noncommunity water systems.

(2) Projects that will result in the creation of a community water system in accordance with
paragraph (b)(2)(vi) of this section.

(3) Systems referred to in section 1401(4)(B) of the Act for the purposes of point of entry or
central treatment under section 1401(4)(B)(1)(III).

(b) Eligible projects —
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(1) General. Projects that address present or prevent future violations of health-based
drinking water standards are eligible for assistance. These include projects needed to
maintain compliance with existing national primary drinking water regulations for
contaminants with acute and chronic health effects. Projects to replace aging infrastructure
are eligible for assistance if they are needed to maintain compliance or further the public
health protection objectives of the Act.

(2) Only the following project categories are eligible for assistance from the Fund:

(1) Treatment. Examples of projects include installation or upgrade of facilities to improve
the quality of drinking water to comply with primary or secondary standards and point of
entry or central treatment under section 1401(4)(B)(1)(III) of the Act.

(i1) Transmission and distribution. Examples of projects include installation or
replacement of transmission and distribution pipes to improve water pressure to safe levels
or to prevent contamination caused by leaks or breaks in the pipes and enhancement of
water system delivery and distribution capacity in a rural area to aid in fire suppression in
communities at high risk from fire or wildfire

(ii1) Source. Examples of projects include rehabilitation of wells or development of eligible
sources to replace contaminated sources.

(iv) Storage. Examples of projects include installation or upgrade of eligible storage
facilities, including finished water reservoirs, to prevent microbiological contaminants from
entering a public water system, and enhancement of water infrastructure for fire
suppression in a rural area in communities at high risk from fire or wildfire.

(v) Consolidation. Eligible projects are those needed to consolidate water supplies where,
for example, a supply has become contaminated or a system is unable to maintain
compliance for technical, financial, or managerial reasons or where necessary for
enhancing water infrastructure for fire suppression in a rural area in communities at high
risk from fire or wildfire.

(vi) Creation of new systems. Eligible projects are those that, upon completion, will create
a community water system to address existing public health problems with serious risks
caused by unsafe drinking water provided by individual wells or surface water sources.
Eligible projects are also those that create a new regional community water system by
consolidating existing systems that have technical, financial, or managerial difficulties.
Projects to address existing public health problems associated with individual wells or
surface water sources must be limited in scope to the specific geographic area affected by
contamination. Projects that create new regional community water systems by
consolidating existing systems must be limited in scope to the service area of the systems
being consolidated. A project must be a cost-effective solution to addressing the problem.
A State must ensure that the applicant has given sufficient public notice to potentially
affected parties and has considered alternative solutions to addressing the problem.
Capacity to serve future population growth cannot be a substantial portion of a project.



(c) Eligible project-related costs. In addition to costs needed for the project itself, the
following project-related costs are eligible for assistance from the Fund:

(1) Costs for planning and design and associated pre-project costs. A State that makes a loan
for only planning and design is not required to provide assistance for completion of the
project.

(2) Costs for the acquisition of land only if needed for the purposes of locating eligible
project components. The land must be acquired from a willing seller.

(3) Costs for restructuring systems that are in significant noncompliance with any national
primary drinking water regulation or variance or that lack the technical, financial, and
managerial capability to ensure compliance with the requirements of the Act, unless the
systems are ineligible under paragraph (d)(2) or (d)(3) of this section.

(d) Ineligible systems. Assistance from the Fund may not be provided to:
(1) Federally-owned public water systems and for-profit noncommunity water systems.

(2) Systems that lack the technical, financial, and managerial capability to ensure compliance
with the requirements of the Act, unless the assistance will ensure compliance and the
owners or operators of the systems agree to undertake feasible and appropriate changes in
operations to ensure compliance over the long-term.

(3) Systems that are in significant noncompliance with any national primary drinking water
regulation or variance, unless:

(i) The purpose of the assistance is to address the cause of the significant noncompliance
and will ensure that the systems return to compliance; or

(11) The purpose of the assistance is unrelated to the cause of the significant noncompliance
and the systems are on enforcement schedules (for maximum contaminant level and
treatment technique violations) or have compliance plans (for monitoring and reporting
violations) to return to compliance.

(e) Ineligible projects. The following projects are ineligible for assistance from the Fund:
(1) Dams or rehabilitation of dams.

(2) Water rights, except if the water rights are owned by a system that is being purchased
through consolidation as part of a capacity development strategy.

(3) Reservoirs or rehabilitation of reservoirs, except for finished water reservoirs and those
reservoirs that are part of the treatment process and are on the property where the treatment
facility is located.
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(4) Projects needed primarily for fire protection, except for projects specifically identified in
paragraphs (b)(2)(i1), (b)(2)(iv), and (b)(2)(v) of this section that have both drinking water
benefits and fire suppression benefits, for which priority shall be given to projects in
communities that have adopted a community wildfire protection plan (as defined in section
101(a) of the Healthy Forests Restoration Act of 2003 (16 U.S.C. 6511(a))) or have taken
proactive measures to encourage property owners to reduce fire risk on private property.

(5) Projects needed primarily to serve future population growth. Projects must be sized only
to accommodate a reasonable amount of population growth expected to occur over the useful
life of the facility.

(6) Projects that have received assistance from the national set-aside for Indian Tribes and
Alaska Native Villages under section 1452(i) of the Act.

(f) Ineligible project-related costs. The following project-related costs are ineligible for
assistance from the Fund:

(1) Laboratory fees for routine compliance monitoring.

(2) Operation and maintenance expenses.

§ 35.3555 Intended Use Plan (IUP).

(a) General. A State must prepare an annual I[UP which describes how it intends to use
DWSREF program funds to support the overall goals of the DWSRF program and contains the
information outlined in paragraph (c) of this section. In those years in which a State submits a
capitalization grant application, EPA must receive an IUP prior to the award of the
capitalization grant. A State must prepare an annual IUP as long as the Fund or set-aside
accounts remain in operation. The [UP must conform to the fiscal year adopted by the State for
the DWSRF program (e.g., the State's fiscal year or the Federal fiscal year).

(b) Public review requirements. A State must seek meaningful public review and comment
during the development of the IUP. A State must include a description of the public review
process and an explanation of how it responded to major comments and concerns. If a State
prepares separate [UPs (one for Fund monies and one for set-aside monies), the State must
seek public review and comment during the development of each IUP.

(c) Content. Information in the [UP must be provided in a format and manner that is consistent
with the needs of the RA.

(1) Priority system. The IUP must include a priority system for ranking individual projects
for funding that provides sufficient detail for the public and EPA to readily understand the
criteria used for ranking. The priority system must provide, to the maximum extent
practicable, that priority for the use of funds will be given to projects that: address the most
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serious risk to human health; are necessary to ensure compliance with the requirements of the
Act (including requirements for filtration); and assist systems most in need, on a per
household basis, according to State affordability criteria. A State that does not adhere to the
three criteria must demonstrate why it is unable to do so. In addition, the priority system may
include projects that improve both infrastructure for drinking water and water infrastructure
for fire suppression in rural areas in communities at high risk from fire or wildfire.

(2) Priority lists of projects. All projects, with the exception of projects funded on an
emergency basis, must be ranked using a State's priority system and go through a public
review process prior to receiving assistance.

(1) The IUP must contain a fundable list of projects that are expected to receive assistance
from available funds designated for use in the current [UP and a comprehensive list of
projects that are expected to receive assistance in the future. The fundable list of projects
must include: the name of the public water system; the priority assigned to the project; a
description of the project; the expected terms of financial assistance based on the best
information available at the time the [UP is developed; and the population of the system's
service area at the time of the loan application. The comprehensive list must include, at a
minimum, the priority assigned to each project and, to the extent known, the expected
funding schedule for each project. A State may combine the fundable and comprehensive
lists into one list, provided that projects which are expected to receive assistance from
available funds designated for use in the current IUP are identified.

(i1) The IUP may include procedures which would allow a State to bypass projects on the
fundable list. The procedures must clearly identify the conditions which would allow a
project to be bypassed and the method for identifying which projects would receive
funding. If a bypass occurs, a State must fund the highest ranked project on the
comprehensive list that is ready to proceed. If a State elects to bypass a project for reasons
other than readiness to proceed, the State must explain why the project was bypassed in the
Biennial Report and during the annual review. To the maximum extent practicable, a State
must work with bypassed projects to ensure that they will be prepared to receive funding in
future years.

(111) The IUP may allow for the funding of projects which require immediate attention to
protect public health on an emergency basis, provided that a State defines what conditions
constitute an emergency and identifies the projects in the Biennial Report and during the
annual review.

(iv) The IUP must demonstrate how a State will meet the requirement of providing loan
assistance to small systems as described in § 35.3525(a)(5). A State that is unable to
comply with this requirement must describe the steps it is taking to ensure that a sufficient
number of projects are identified to meet this requirement in future years.

(3) Distribution of funds. The IUP must describe the criteria and methods that a State will
use to distribute all funds including:
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(1) The process and rationale for distribution of funds between the Fund and set-aside
accounts;

(i1) The process for selection of systems to receive assistance;

(i11) The rationale for providing different types of assistance and terms, including the
method used to determine the market rate and the interest rate;

(iv) The types, rates, and uses of fees assessed on assistance recipients; and

(v) A description of the financial planning process undertaken for the Fund and the impact
of funding decisions on the long-term financial health of the Fund.

(4) Financial status. The IUP must describe the sources and uses of DWSRF program funds
including: the total dollar amount in the Fund; the total dollar amount available for loans,
including loans to small systems; the amount of loan subsidies that may be made available to
disadvantaged communities from the 30 percent allowance in § 35.3525(b)(2); the total
dollar amount in set-aside accounts, including the amount of funds or authority reserved; and
the total dollar amount in fee accounts.

(5) Short- and long-term goals. The IUP must describe the short-term and long-term goals it
has developed to support the overall goals of the DWSRF program of ensuring public health

protection, complying with the Act, ensuring affordable drinking water, and maintaining the

long-term financial health of the Fund.

(6) Set-aside activities.

(1) The IUP must identify the amount of funds a State is electing to use for set-aside
activities. A State must also describe how it intends to use these funds, provide a general
schedule for their use, and describe the expected accomplishments that will result from
their use.

(11) For loans made in accordance with the local assistance and other State programs set-
aside under § 35.3535(e)(1)(1) and (e)(1)(ii), the IUP must, at a minimum, describe the
process by which recipients will be selected and how funds will be distributed among them.

(7) Disadvantaged community assistance. The IUP must describe how a State's
disadvantaged community program will operate including:

(1) The State's definition of what constitutes a disadvantaged community;

(1) A description of affordability criteria used to determine the amount of disadvantaged
assistance;

(111) The amount and type of loan subsidies that may be made available to disadvantaged
communities from the 30 percent allowance in § 35.3525(b)(2); and
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(iv) To the maximum extent practicable, an identification of projects that will receive
disadvantaged assistance and the respective amounts.

(8) Transfer process. If a State decides to transfer funds between the DWSRF program and
CWSREF program, the IUPs for the DWSRF program and the CWSRF program must describe
the process including:

(1) The total amount and type of funds being transferred during the period covered by the
IUP;

(i1) The total amount of authority being reserved for future transfer, including the authority
reserved from previous years; and

(ii1) The impact of the transfer on the amount of funds available to finance projects and set-
asides and the long-term impact on the Fund.

(9) Cross-collateralization process. If a State decides to cross-collateralize Fund assets of the
DWSREF program and CWSRF program, the IUPs for the DWSRF program and the CWSRF
program must describe the process including:

(1) The type of monies which will be used as security;
(i1) How monies will be used in the event of a default; and

(ii1)) Whether or not monies used for a default in the other program will be repaid, and if
they will not be repaid, what will be the cumulative impact on the Funds.

(d) Amending the IUP. The priority lists of projects may be amended during the year under
provisions established in the I[UP as long as additions or other substantive changes to the lists,
except projects funded on an emergency basis, go through a public review process. A State
may change the use of funds from what was originally described in the IUP as long as
substantive changes go through a public review process.



